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Summary

BCFM et al. support the Commission's proposal to adopt an extended holding period

applicable to all licensees that acquire their licenses through the comparative hearing process.

However, we strongly urge the Commission to impose a holding period that is equal in

length to the individual license term and to apply the regulation to all licensees, regardless of

how they acquire their licenses.

Historically, the Commission and the courts have treated broadcasters as public

trustees which have an obligation to discover issues of importance to the community and to

address those issues through programming. Trafficking is harmful by definition, because

traffickers are concerned with profiting through the sale of the station, rather than by serving

community needs.

During the time the three-year rule was in effect, the broadcast industry remained

relatively stable. After repeal of the rule in 1982, however, the broadcast market

experienced a cycle of dramatic "booms" and "busts." These fluctuations in both the volume

of sales and station prices created instability in the broadcast industry. In the context of

comparative renewals, the Commission and the courts have found such instability to be

contrary to the public interest.

Trafficking undermines public interest objectives with regard to programming.

Because traffickers want to maximize short term profits and are not concerned about license

renewal, they have no incentive to invest in the very types of programming found to serve

the public interest. Community issue-oriented programming and children's age-specific

educational programming are most likely to suffer because they traditionally gamer lower
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profits than other types of programming. Moreover, even licensees that would like to

present this type of programming are hampered by trafficking. New licensees have had to

incur large debts to purchase stations at intlated prices due to trafficking, thus reducing the

amount of money available for programming.

Market instability caused by trafficking also undermines the Commission's goals of

minority ownership, equal employment opportunities, and affirmative action. The unstable

market hinders achievement of the Commission's goal of increased minority ownership by

raising prices generally and by making it more difficult for minority buyers to obtain

financing. Also, because traffickers can transfer stations before they are subject to a license

renewal, they can evade BEO and affirmative action obligations.

For these reasons, we support the Commission's proposal to adopt an extended

holding period applicable to all existing and future licensees who receive their license

through a comparative hearing. We urge that the same holding period apply to

authorizations obtained as the result of a settlement in comparative hearing proceedings. We

strongly recommend that the new holding period be made equal in length to one license term

(with waivers for good cause shown), thereby requiring licensees to undergo the scrutiny of a

renewal hearing at least once. In addition, we urge the Commission to amend its reporting

requirements in §73.1620(g) to coincide with the longer holding period. Finally, we request

that the Commission promptly initiate a new rulemaking to extend the application of the

revised holding period to all licensees, regardless of how they obtained their licenses.
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Washington, D.C. 20554

In the Matter Of

Reexamination of the Policy
Statement on Comparative
Broadcast Hearings

)
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)
)
)

GC Docket No. 95-52

COMMENTS OF BLACK CmZENS FOR A FAIR MEDIA, ET AL.

Black Citizens for a Fair Media, Center for Media Education, National Association

for Better Broadcasting, Philadelphia Lesbian and Gay Task Force, Telecommunications

Research and Action Center, D.C. Chapter of the National Association of Puerto Rican

Women, and Office of Communication of the United Church of Christ (collectively referred

to here as "BCFM et al. "), by their attorneys, submit comments in response to the Further

Notice of Proposed Rule Making (hereinafter "Further Notice") in the above-eaptioned

proceeding released August 12, 1993.

The Further Notice solicits comments regarding the Commission's proposal to amend

47 C.F.R. § 73.3597(a)(I) to require that successful applicants in comparative proceedings

operate their stations for three years before they would become eligible to transfer them.

This action would supersede the current requirement that such stations be held for one year.

The Further Notice seeks comment on five specific questions. Further Notice at , 17.

We respond to those questions below in Part II. Before addressing the specific questions,

however, we show in Part I that the public interest is disserved by trafficking in broadcast

station licenses, regardless of whether licenses are obtained by means of a comparative
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hearing, settlement, assignment or transfer. The harms caused by trafficking have been long

recognized, and the industry instability experienced over the last ten years without an anti

trafficking rule demonstrates the wisdom of having such a rule. Thus, we strongly support

the Commission's proposal to extend the existing holding period for licenses obtained

through the comparative hearing process. However, we urge the Commission to proceed

expeditiously to adopt a broader rule prohibiting trafficking regardless of how licenses are

obtained.

I. TraffJcls;inr Contravenes the Public Interest

Until 1982, when the Commission repealed the three-year rule applicable to all

licenses and replaced it with a one-year holding period applicable only to licenses obtained

through a comparative hearing, the Commission consistently found trafficking in broadcast

licenses to be inconsistent with the public interest. During the last decade without the three

year rule, the broadcast industry has experienced great instability, as evidenced both by the

large number of station sales and the wide fluctuations in station prices. This instability

harms the public, reduces broadcasters' incentives to provide issue-responsive programming

and children's programming, and weakens the Commission's commitment to minority

ownership, equal employment opportunity, and affirmative action.

A. Trafrqinr is Inconsistent with the Licensee's Role as a Public Trustee

Congressional concern about trafficking in broadcast licenses has existed since the

Radio Act of 1927 when the term was first coined, and this concern was reflected in the

Communications Act of 1934. See Harry P. Warner, Transfers ofBroadcasting Licenses

Under the Communications Act of1934, 21 B.U. L. Rev. 585, 594-95 (1941). The
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Commission's own policy against trafficking in licenses also dates back far beyond its

implementation of the three-year rule in 1962. In a 1944 letter to Congress, the Commission

stated that "[i]t is the Commission's policy to disapprove of transfers which obviously

represent the activities of a promoter or broker, who is simply acquiring licenses and

trafficking in them." Powel Crosley, Jr., 11 FCC 3, 23 (1945). See also Hearst Radio,

Inc., 7 FCC 292, 295 (1939); City of Sebring, Fla., 11 FCC 873, 890 (1947). Similarly, the

Commission has asserted that "a government license granted in reliance on an applicant's

stated intention to operate should not, instead, be bartered away for profit, Le., that licenses

should not be granted to persons whose primary intent is to sell them at a profit rather than

to operate a station in the public interest." WMIE-TV, 11 R.R. 1091, 1098 (1955).

In 1962, the Commission codified its anti-trafficking policy with the adoption of a

three-year trafficking rule for all broadcast licenses. Amendment ofPan One of the

Commission's Rules Adding Section 1.365 Concerning Applicationsfor Voluntary

Assignments or Transfers of Control, 32 FCC 689 (1962) ("1962 Trafficking Rule".) Noting

that licensees have a duty to provide programming that serves the community needs and

interests, the Commission found that:

experience has demonstrated that time is needed to fully or substantially
implement the proposals or to gain a better understanding of the program
needs and desires of a community, and to adjust programming to such needs
and interests. Where the licensee seeks to sell his station after only a short
period of time, all of these efforts may be frustrated or cut off in midstream.

Id. at 690. The Commission thus concluded that, "In the absence of a showing [of hardship]

. . . we believe that the transfer or assignment of a broadcast license held for a short time is

prima facie inconsistent with the duties of the licensee and the public interest. It Id. The
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Commission established the holding period at three years because that was the maximum

license term then allowable by Congress and also the license term set by the Commission at

the time. Id. at 691, 696.

The courts have also condemned trafficking as being against the public interest. In

Crowder v. FCC, 399 F.2d 569 (D.C. Cir. 1968), the court observed that "service in the

public interest presupposes an intent to operate the broadcast facility as represented, for the

duration of the license ..." Id. at 572. By contrast, the court asserted:

Trafficking ... allows exploitation of a broadcast facility merely to enhance
its value as a marketable asset. It rewards commercialization rather than
mature programming. It may inflate the price of a station so that only wealthy
individuals or businesses will be eligible transferees. And it may lead the new
ownership, in an effort to recover its investment, to decrease the quality of the
programming while increasing the quantity of the commercials -- all at the
expense of the audiences.

Id. at 572 (footnotes omitted).

In sum, Congress, the Commission, and the courts have historically understood

trafficking in broadcast licenses to be against the public interest. Trafficking focuses licensee

attention onto profit maximization and away from fulfilling the programming needs of the

community.

B. Re,peal of the Anti-trafficldnc Rule bas Led to 'mlabWty in the
Marketplace

In late 1982, the Commission repealed the three-year rule and replaced it with the

one-year holding period specified in 47 C.F.R. § 73.3597(a)(I). Amendment ofSection

73.3597 ofthe Commission's Rules Regarding Applicationsfor Voluntary Assignments or

Transfers of Control, 52 R.R. 2d 1081 (1982), modified on reconsideration, 99 FCC 2d 971

(1985). In doing so, the Commission explained that the marketplace is best able to ensure
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that the public interest is served, id. at 1087, and that a "speculator" in broadcast licenses

can act as a "station doctor" and infuse valuable capital and ideas into a failing station. ld.

at 1088.

To examine the effect that repeal of the anti-trafficking rule has had on the

broadcasting market, we analyzed station sales statistics from Broadcasting & Cable

magazine's annual station sales summaries from the past 21 years. 1 By compiling the

average price and number of all stations sold, (analyzing radio and television statistics

separately), we are able to see the dramatic fluctuations in station prices and sales that have

taken place during the ten years following deregulation (1983-1993). As the graphs below

illustrate, the broadcast market has suffered substantial instability due to the lack of an

across-the-board anti-trafficking rule coupled with a meaningful holding period. During the

eleven years prior to the repeal of the anti-trafficking rule (1972 through 1982) the number

of station sales and station prices remained fairly constant. However, over the years

following the 1982 repeal of the anti-trafficking rule, radio and television markets show a

pattern of dramatic "booms" and "busts."

The effects of the repeal of the anti-trafficking rule on the stability of the broadcast

market were almost immediate. For example, in 1983, the year following the repeal of the

anti-trafficking rule, 61 television were stations sold -- more than twice the number sold (30)

in 1982. The average price of the television stations sold after repeal of the anti-trafficking

1 All statistical information pertaining to station sales from 1972 to 1992 was taken from
Special Report, BROADCASTING AND CABLE, February 8, 1993 at 38. Statistical information
regarding station sales for 1993 was taken from Julie A. Zier, Station Prices Up Sharply
Over '92 , BROADCASTING AND CABLE, September 6, 1993 at 40.
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rule nearly doubled as well, from $17.6 million in 1982 to $31.7 million in 1983. The

average price for television stations peaked at $33 million in 1985, while the largest number

of stations (128) were sold in 1986, at an average price of $21.1 million. The number of

stations sold in 1987, however, dropped to 59 but then increased in 1989 to 84. By 1992,

however, the number of stations sold fell to 41, at an average price of only $3 million, the

lowest average price paid for a television station in 19 years. Thus, the television market

experienced wide fluctuations in the volume of sales and prices after repeal of the anti-

trafficking rule.
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Television Station Prices

1974 1976 1978 1980 1982 1984 1986 1988 1990 1992
Year

34000
0

30600
0

I 27200
I 23800
a
r 20400
s 17000

x 13600
1 10200
0
0 6800

0 3400

0

1972

~ TV - Average Price Per Station

Radio stations have also experienced periods of exaggerated trading following the

repeal of the anti-trafficking regulation. For instance, from 1982 to 1985 radio station sales

almost tripled, jumping from 597 to 1558 stations sold. Then, just two years later, in 1987,

sales were cut almost in half, dropping to 775. However, the number of sales was soon on

the rise again with station sales jumping from 663 in 1989 to 1045 in 1990.

Radio station prices have seen their share of fluctuations as well. For example, the

average price paid for a radio station tripled from $716,000 in 1981 up to $2.1 million in

1988. Then, in 1991 the average price paid fell by more than 50% to $674,000. Currently,

the market appears to be entering another "boom" cycle with the averagt:.price for a radio

station reaching $2 million. Julie A. Zier, Station Prices Up Sharply Over 1992,

BROADCASTING AND CABLE, September 6, 1993, at 40 (hereinafter "Zier article").
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Although we do not know exactly how many of the stations traded since the repeal of

the rule were held for less than three years, available information suggests that it is a

significant portion. Station trading statistics provided by Paul Kagan and Associates show

that in 1982, prior to the repeal of the anti-trafficking rule, 3% of television stations sold
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were held for two years or less. In 1986, however, the number of stations traded in two

years or less was 52.1 % of the total. See Hearings Before the Subcommittee on

Telecommunications and Finance of the Committee on Energy and Commerce, H.R. 1187,

l00th Cong., 1st Session at 18 (hereinafter Hearings).

Opponents of the proposed rule may assert that a longer holding period is unnecessary

because the speculative mania of the '80's has been replaced by a depressed marked of the

early '90's. While it is certainly true that the current market is not as active as it was in the

'80's, there are strong indications that the number of station transfers is again on the rise.

See Elizabeth Jensen, TV, Radio Station Sales Are Getting Good Receptions, WALL ST. J.,

Aug. 20, 1993, at B4. For example, the number of stations traded in the first half of 1993 -

432 radio and 28 television stations -- is well above the recent pace. ML. Furthermore, the

average price for radio stations sold in 1993 is $2.02 million, compared to $1.5 million for

the same period in 1992, a 31 % increase. Zier article at 40.

In sum, over the last ten years, radio and television markets have been characterized

by wide fluctuations in both volume and sales prices. This instability is in sharp contrast to

the ten years before the repeal, when both prices and volume remained fairly constant. The

absence of a meaningful holding requirement has surely contributed to the volatility and

intensified the fluctuations we have witnessed over the last decade. As described below, this

instability is inconsistent with the public interest in several ways.

C. Instability Caused by Trafficldnl Undennines the PubUc Interest

The instability caused by the rapid transfer of broadcast stations and widely

fluctuating prices undermines the public interest. The Commission as well as the courts have
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consistently affirmed the desirability of stability in the broadcast industry. See e.g., FCC v.

NCCB, 436 U.S. 775, 809 (1978); Victor Broadcasting v. FCC, 722 F.2d 756, 764 (D.C.

Cir. 1983); Central Florida Enterprises, Inc. v. FCC, 683 F.2d 503 (D.C. Cir. 1982).

In Central Florida, the court upheld the Commission's decision to give incumbent

licensees a renewal expectancy for meritorious service based on its justification that awarding

a renewal expectancy benefitted the public because it promoted industry stability. Id. at 507.

The Commission emphasized the need for stability, claiming that it would encourage

licensees to make investments that would insure good service. Id. citing Cowles

Broadcasting Inc., 86 FCC 2d 993, 1013 (1981). Additionally, the court stated that the

haphazard restructuring of the market if the renewal expectancy was not granted would not

serve the public interest. Id. Permitting trafficking in licenses is thus at odds with the

Commission's policy on comparative renewals.

1. Traffiddn, Undennines PubUc Interest Objectives ReJatin, to
Prommmin,.

The rapid turnover of licenses and fluctuating prices also undermine licensees'

programming responsibilities under the Communications Act. Under the Communications

Act, a broadcast license is awarded at no charge to the licensee on the condition that the

licensee act as a public trustee or fiduciary for its community. Red Lion v. FCC, 395 U.S.

367 (1969). Integral to the public trustee obligation is the obligation to provide programming

that addresses issues that are important to the community. See, e.g., Office of

Communication of United Church of Christ v. FCC, 707 F.2d 1413, 1427 (D.C. Cir 1983).

In addition, television stations must provide programming that serves the educational and

informational needs of children. Children's Television Act of 1990, 47 U.S.C. § 303(a)-(b).

12
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The station trafficker is unlikely to meet its public interest programming obligations.

First, the trafficker by definition does not seek to act as a public trustee, but instead to

realize a short term profit by selling stations. Because the trafficker has no intention of

remaining in broadcasting for any significant period of time, audience loyalty is of minimal

concern and programming often suffers. During hearings on legislation addressing

trafficking in broadcast licenses, David Schutz, a financial and investment consultant

explained how broadcast speculators are able to inflate a station's operating profits for short

term gain at the expense of the public:

First, the fair market value of commercial broadcast stations rests almost
entirely upon the future stream of cash flows (profits) that a buyer anticipates
will be generated by the enterprise. . . . Dedicated broadcasters and
speculative owners both seek to maximize a station's operating cash flow, and
in doing so, its fair market value.

[But] the dedicated broadcaster attempts to improve all areas of a station's
operation in his attempt to improve profitability. . . . . In contrast, . . . the
speculative station owner . . . immediately slashes operating expenses to create a
dramatic one-time and short-lived increase in cash flow.... News. public affairs.
and community relations departments t,mically find their bud&ets &reatly reduced. or
in some cases the entire department may be eliminated.

Antitrafficking ofBroadcast Licenses.' Hearings Before the Subcomm. on

Telecommunications and Finance, l00th Cong., 1st Sess. 189-91 (1987) (Statement of David

E. Schutz) (hereinafter Antitrqfficking Hearings) (emphasis added). Thus, the short term

outlook of the trafficker is a disincentive to providing the very programming found at the

bedrock of a licensee's public interest obligations. See, e.g., Deregulation ofRadio, 84 FCC

2d 968, 982 (1981).

Second, the Commission enforces its public interest program responsibilities by means

of the license renewal process. The threat of facing a license renewal challenge generally
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provides a strong incentive for stations to meet their public interest obligations. The

trafficker, however, is not concerned about undergoing scrutiny at license renewal because it

has no intention of holding the license by the time the license renewal occurs.

Third, because community issue-oriented and educational children's programming

usually do not gamer high ratings and may potentially reduce the short-term return of the

broadcaster, those who obtain broadcast licenses with the idea of quickly reselling them for

profit are less likely to air community-issue programming and educational children's fare.

High-quality educational children's programming in particular can be costly. Such

programming not only requires research and development, but because children of different

ages have different educational needs, the better educational programming is targeted to

specific age groups. Targeting by definition limits the size of the audience, and hence, the

advertising revenues. Thus, a trafficker has less incentive to program this type of material.

The Commission has recognized a need for television stations to provide more

educational and informational programming specifically designed for children. Policies and

Rules Concerning Children's Television Programming, 8 FCC Red 1841, 1841 (1993).

Traffickers clearly have no incentive to provide this kind of programming. Licensees in the

business for the long term will be more willing to make such investments and to forego short

term profits. They will also be more willing to take risks with new and creative

programming.

Finally, both community issue-oriented programming and children's programming are

negatively affected by the artificially high station prices that occur during "boom" periods.

During these periods of high prices which have occurred since repeal of the trafficking rule
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(see above graphs), new owners are typically faced with a huge debt after purchasing a

station. As Chairman Quello has recognized in the context of debt servicing, the need to

obtain financing "creates economic incentives that conflict with the Commission's public

interest goals. tI Antitrqfficldng Hearings at 45 (Statement of Commissioner Quello). As new

owners attempt to service their debt, they are often forced to make programming decisions

according to what will be most profitable for the station, and not according to what best suits

the needs of the public. In testimony before Congress in 1985, Gene Jankowski, President

CBS/Broadcast Group explained:

The long term result of . . . highly leveraged takeovers would be . . .
diminished service, as programming costs are cut and necessary investments
curtailed in order to meet substantial debt payments. . . . Highly leveraged
deals have the immediate effect of draining capital resources away from the
broadcast industry and into the pockets of financiers and others who made
possible the financing of the takeover transaction.

Media Mergers and Takeovers: The FCC and the Public Interest: Hearings Before the

Subcommittee on Telecommunications, Consumer Protections, and Finance, 99th Cong., 1st

Sess. 153 (1985) (Statement of Gene Jankowski).

Station owners with large debts are especially unlikely to invest in programming that

traditionally generates very little revenue, such as community issue-oriented programming

and children's educational programming. They are also more likely to cut staff and in-house

produced programming, such as news or public affairs programs, because they can not afford

to produce them. UNITED CHURCH OF CHRIST, THE PUBuc COST OF TV DEREGULATION,

reprinted in Public Interest in Broadcasting: Hearings Before the Subcommittee on

Telecommunications and Finance of the Committee on Energy and Commerce, H.R. 1187

lOOth Cong., 1st Session at 353. A 1992 study of stations that do not carry news found that
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50% of television stations airing no news and 20% of commercial radio airing no news had

dropped their news programming because they could not longer afford it. Michael L.

McKean and Vernon Stone, Deregulation and Competition: Explaining the Absence ofLocal

Broadcast News Operations, JOURNAliSM QUARTERLY, Fall 1992 at 718. In sum,

trafficking contravenes the public interest because it undermines broadcasters' incentives and

abilities to provide programming that addresses community issues and educates children.

2. Trafl'"Jdsinl Undmniw the Cmnmjpinn's Goals of Minority
Ownership. Egpal Fmployment Opportunities and Affjnnative
Action

The Commission has determined that diversification of license ownership is in the

public interest. As such, the Commission has had a long-standing policy to increase minority

participation in broadcasting. Metro Broadcasting v. FCC, 497 U.S. 547, 569-72 (1990).

Trafficking undermines the Commission's policy of increasing minority ownership.

The reimposition of a broad anti-trafficking rule would help to facilitate minority ventures in

two ways. First, such a rule would likely serve to lower station prices in general, making

broadcast stations more affordable. Second, a service continuity requirement would also

increase stability in the marketplace, making the prospect of investing in broadcasting more

attractive to lenders. The Commission has recognized that one of the most significant

barriers to increased minority ownership of broadcast stations is difficulty in obtaining the

financing necessary to purchase and operate a station. See e.g., Commission Policy

Regarding Advancement ofMinority Ownership in Broadcasting, 92 FCC 2d 849, 853

(1982).

16



.

Trafficking also undermines the Commission's efforts to assure equal employment

opportunities for minorities and women, and to promote affirmative action. Despite the

Commission's efforts to increase the numbers of minorities and women in decision-making

positions at broadcast stations, Congress recently found that "females and minorities are not

employed in significant numbers in positions of management authority in the . . . broadcast

industry." Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No.

102-385, § 22, 106 Stat. 1498 (1992).

The main mechanism by which the Commission enforces Eoo obligations of

broadcasters is through reviewing their employment practices at the time a license comes up

for renewal. See, e.g., 47 C.F.R. § 73.2080. Permitting a licensee to transfer its license

before it is subject to Commission scrutiny during renewal creates a loophole through which

the licensee may evade its EEO obligations. A longer license holding period is necessary for

the Commission to be assured that the EEO policies are consistently followed.

ll. Responses to Questions Posed in the Further Notice

A. Whether the one-vear holdine period speclfied in 47 C.F.R. § 73.3597
(alU) should be increased to three years (or more) for successful
applicants in comparative proceedina.

While we believe that the Commission should adopt a rule prohibiting trafficking in

broadcast licenses regardless of how they are obtained, some additional considerations

support applying a longer holding period to licenses acquired through a comparative hearing,

or as the result of a settlement of a comparative hearing.

The Commission has stated that "the public interest would be better served by a

longer mandatory holding period for comparative authorizations," based on its finding that
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"the public interest benefits of granting authorizations to those applicants with superior

comparative attributes would be enhanced if the public were assured of service from those

favored applicants for a longer period of time." Further Notice at , 10. We fully support

the Commission's proposal to impose a service continuity requirement for licensees in the

interest of ensuring that members of the public receive the benefit of service from the best

qualified applicant.

The purpose of the comparative hearing process is to determine which of two or more

applicants will best serve community needs. Policy Statement on Comparative Broadcast

Hearings, 1 FCC 2d 393, 393 (1965). In a comparative hearing, an applicant is carefully

selected on the basis of its characteristics. Under the current rule, however, once an

applicant is awarded a broadcast license, it is free to transfer that license after only one year

of operation. 47 C.F.R. § 73.3597(a)(1). The characteristics of the subsequent purchaser

of the license are not taken into account (except for basic qualifications), so licenses are often

quickly sold to persons whose attributes are not as desirable as those of the chosen applicant.

See Bechtel v. F. C. C., 957 F.2d 873, 880 (D.C. Cir. 1992). Consequently, the public is

denied service by licensees who were chosen on the basis of their superior ability to serve

the public interest. By requiring these licensees to hold their licenses for a meaningful

period of time, the public would be guaranteed longer service by those most qualified to

operate the station.

We also agree with the Commission that a second benefit of the proposed service

continuity requirement is that it would help eliminate those applicants who seek to manipulate

the existing criteria through "sham" applications. Further Notice at , 10. A significant,
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mandatory holding period would remove the incentive to enter into these sham arrangements

because the requirement that a licensee hold a station for several years would make such

arrangements unprofitable.

While the Commission has suggested that three years is an appropriate holding period,

we believe that this is inadequate to fully implement the goals of the anti-trafficking

provision. We therefore urge the Commission to impose a service continuity requirement

equal to the length of one license term, i.e., five years for television broadcast licenses, and

seven years for radio licenses.

The logic behind the original three-year anti-trafficking rule as adopted in 1962 was

that three years was equal in length to a license term. 1962 Trafficking Rule, 32 FCC 689,

691. This guaranteed that every broadcaster would be required to go through at least one

license renewal before a sale could be effectuated. The proposed three-year period is not as

effective because license terms are now longer than three years and speculators would still be

permitted to operate and sell licenses without ever being required to face the scrutiny of the

Commission.

Finally, we fully support the Commission's former practice of permitting waivers for

good cause shown. Any licensee that is able to demonstrate that the purpose behind the

proposed sale of its license is unrelated to trafficking should be successful in petitioning for a

waiver. Such waivers should be acted on by the full Commission rather than by the staff.

Thus, our proposal to extend the service continuity requirement would target the abuses

while leaving room for legitimate exceptions.
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We strongly believe that the effectiveness of the holding period would be greatly

enhanced by making it equal in length to the license term. However, to the extent that the

Commission does not find the longer term to be appropriate, we support the Commission in

its decision to institute a three-year service continuity requirement.

B. Whether the boldine requirement of 47 C.I.R. § 73.3597(a)(U should
umly to authorizations muted pursuant to settlements in comparative
proreedinp.

As explained below, we believe that under present FCC policy, it already is the law

that the holding period required under 47 C.F.R. §73.3597(a) applies to authorizations

granted pursuant to settlements in comparative proceedings. To the extent that there is doubt

as to whether this is the case, the Commission should expressly so hold. Insofar as the

Commission adopts a longer service continuity requirement for licenses obtained after a

comparative proceeding, the longer period should also apply to licenses obtained as the result

of a settlement.

We challenge the premise upon which the query in the Further Notice is based and, in

particular, the Commission's failure to acknowledge a pending petition seeking reconsid-

eration and/or clarification of this disputed matter of law. Specifically, we do not accept the

accuracy of the Commission's flat statement in the Further Notice at 113, that "[c]urrently,

the holding requirement of 47 C.F.R. §73.3597(a)(I) applies only to facilities awarded

pursuant to a decision on the merits in comparative proceedings and not to grants made

pursuant to settlements in those proceedings. See Pan Pacific Television, Inc., 3 FCC Red

6629, 6631 1113-14 (1988)."
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Contrary to this assertion, it is an open issue of law as to whether Pan Pacific may

have been overruled by subsequent FCC action. As the Further Notice implicitly concedes,

the logic of Pan Pacific is inconsistent with the Commission's non-final 1990 action designed

to restore the integrity of the comparative hearing process, Proposals to Reform the

Commission's Comparative Hearing Process, 6 FCC Red 157, 160 (1990), recon. granted in

part, 6 FCC Red 3403 (1991), petition for further recon. and/or clarification pending

(hereinafter Comparative Hearing Reform).2 Inexplicably, the Commission's incomplete

citation omits reference to the pending request for reconsideration and/or clarification filed

on June 14, 1991, by BCFM et al. The parties to that pending petition include most of the

parties now submitting these comments.

Until the Commission resolves this longstanding and continuing ambiguity, there is a

gaping loophole in FCC policy which can be (and apparently has been) used to undermine

the policy goal of advancing minority ownership and operation of broadcasting stations. Un-

der this disputed interpretation, an applicant in a comparative proceeding can take advantage

of its superior comparative status to force competitors to withdraw because of the near-

certainty that they will not prevail. Notwithstanding FCC policy against "white knight"

transactions, see Rebecca Radio ofMarco,S FCC Red 937 (1990), funds to accomplish these

settlements can be provided by a non-applicant that intends to become the ultimate licensee

that is not minority controlled and does not possess any of the other characteristics found to

2Among other things, the 1990 revisions substantially limited the policy enunciated in
Ruarch Associates, 103 FCC 2d 1178 (1986), under which settling applicants could be
relieved of their future adherence to promises made to enhance comparative standing under
diversity and integration criteria.
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best serve the public interest. Under the interpretation advanced in the Funher Notice, the

applicant, having thus achieved the status of a "singleton" non-comparative surviving

applicant, would appear to be free to transfer the permit to the financier immediately. This

would not be the case if § 73.3597(a) were construed as being applicable to settlements.

There is no reason to conclude that § 73.3597(a) should not apply, as the identity of

the surviving party is largely, if not entirely, dictated by the applicants' assessment of the

comparative standing of the parties. That standing is a function of the applicants' integration

and diversity status, yet immediate sale would completely frustrate FCC policy objectives.

Thus, as is set out in BCFM, et al. 's pending petition, there are overwhelming policy

considerations which require that licenses obtained by settlement be held for a minimum

period. Indeed, the Commission has recognized this in its important Marco decision de-

signed to end so-called "white knight" transactions. Moreover, as BCFM, et al. stated at

page 17 of their pending petition,

The ability to sell a permit on the day of issuance has the same effect as relieving a
party of its integration and divestiture promises through the old Ruarch policy, and
failure to modify enforcement of Section 73.3597 (if that were necessary) would thus
contradict the very objective of the Ruarch modification.

Neither the 1990 decision nor the 1991 modification (on reconsiderdtion) clearly

addressed this question, despite a specific request for such clarification in the initial Petition

for Reconsideration which BCFM, et al. submitted on January 18, 1991. Because of the

FCC's silence, BCFM, et al. sought further reconsideration and/or clarification, in which

they stated, at p. 18, that

Petitioners do not construe Section 73.3597 as authorizing such transactions, and they
certainly do not believe that diversity policies or the integrity of the Commission's
processes are served by allowing parties to make inflated promises, achieve a
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desirable settlement under the new procedures, obtain a permit and then sell it off the
next day for a substantial profit. Thus, notwithstanding Pan Pacific, Petitioners urge
that Section 73.3597 be interpreted to apply a one year holding period for any
permittee which obtains a grant after hearing designation.

Prompt action on BCFM's pending petition would obviate need to ask, or answer, the

same question here. To the extent that doubt remains by the time the Commission decides

the instant matter, we also urge that the Commission insure that applicants in settlements are

held to all integration, divestiture and other commitments made in their effort to obtain an

authorization.

c. Whether and bow the mmrtlDI reguirement of 47 C.F.R. §
73.1620(1) should be 'mended In Jilbt of any modification In
the regyired holdine period.

At present, § 73. 1620(g) requires licensees that obtained their licenses through a

comparative hearing or as the result of a post-designation settlement to inform the

Commission of any deviations from the representations that they made in their applications

for a construction permit at the time such application was granted. The deviations that must

be reported include those relating to: (1) integration of ownership and management; (2)

diversification; and (3) changes in the active/passive ownership structure. These reports

must be filed with the Commission at the time of application for a license to cover a

construction permit and on the first anniversary of program tests. 47 C.F.R. § 73. 1620(g).

The purpose of this section is to provide the Commission with a means to oversee licensee

adherence to comparative promises and to deter sham applications. Comparative Hearing

Reform, 6 FCC Red 157, 160 (1990).

In proposing to extend the holding period, the Commission finds that the public would

benefit if "the public were assured of service from those favored applicants for a longer
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